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IN THE 
Supreme Court of Appea's Of Virginia 
AT RICHMON_q. 
Record No. 2612 
PENINSULA. TRA.i~SIT OORPORATION', A VIRGINIA 
CORPORATION, Petitioner,_ -
versus 
BARBARA B. JAOOBY, Defendant in Error. 
PETITION FOR "WRIT OF ERROR. 
To tlw Honorable Just-ices of the Suprenie Court of Appeals 
of V irg-inia: 
Petitioner, Peninsula Transit Corporation, respectfully 
represents that it is aggrieved by a :final judg·ment for $450.00 
entered in the Circuit Court of the City of Norfolk, Virginia, 
on the 12th day of February, 1942, in favor of Babara B. 
,Jacoby, 
F01; convenience the parties will be ref erred to in accord-
ance with their position befoi·e- tlie· lower court where peti-
tioner was def~ndant .aild B!l,rbar~ B. Jacoby w~s plaintiff. 
~sTATEl\fENT OF'FACTS. 
The facts are not in "dispute. Tlie def~ndant is a public 
motor vehicle carrier of passengers operating- both inter-state 
and intra-state pursuant' to and in compliance with the ap-
plicable laws of Virginia as now contained in Chapter 161-A 
I I 
2 Supreme .Court of .Appeals of Virginia 
of the Code of Virginia. On October 4th, 1940, Barbara B. 
Jacoby, accompanied by Henry Hoffman, made a journey 
from Norfolk to Richmond on a regularly scheduled trip of 
one of the motor vehicles operated by the defendant. These' 
persons departed from the Union Bus Terminal at Norfolk, 
where Mr. Hoffman first purchased the tickets for both the 
plaintiff and himself, and he there checked their personal 
baggage, consisting of six separate parcels, to be trans-
ported to Richmond with them as a part of the service ren-
dered by the Company without additional charge !or bag-
gage transportation. l\irs. Jacoby and Mr. Hoffman arrived 
at Richmond-about 10 :30 P. M. on the 4th, but did not call 
for their baggage until the following mornin·g. When they 
presented their six bag·gage checks to the agent at Richmond 
on the following morning only five parcels of baggage were 
·delivered to them, one parcel, consisting of a handbag owned 
by plaintiff and its contents, for which she held bagg·age Gheck 
No. B-46692 (Tr. Rec., p. 20) was missing and was never 
found. 
The baggage claim check is in the form commonly in use 
by public carriers, and on the face thereof the following lan-
guage is plainly printed: 
'f- ''Pres~nt this claim -check and claim your baggag·e ·at Rich-
mond, Va. Baggage liability $25.00. Read other side.'' (Tr. 
Rec., p. 11.) · 
· On the bacJr of said baggage claim check, under the 
3* caption ":Notice to *Passengers", the following is printed 
. in type which is fully legible : 
'' By accepting this baggage check the acceptor agrees 
that: 
"(1). The is~uing· Company is not liable for a greater 
amount than $25.00 to any one passenger in the · event of 
loss, or damage to property covered by this and/or other 
baggage checks .issued to the same passenger. 
"Passengers are permitted to declare a g·reater value bv 
presenting their baggage to the agent for checking, at ,vhic11 
time the value must be declared in writing and charge for ex-
cess value will be collected and an excess check will be is-
sued. · 
"Passeng·ers are cautioned to claim baggage at destina-
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tion shown on face of check immediately to a':o_id payment 
of sto·rage charges. 
''Issued by 
,,..'):. ,, 
".S:t,esra; J-a:M Driver." 
(Tr. Rec., p. 11.) ~ 
The ticket issued )>, plaintiff for AeT journey, and which 
was surrendered by~to the defendant's driv:er, contained 
the following notice printed on the face . thereo~: 
'' Baggage may be checked in accordance with tariff regu-
lations and limitations. Unchecked baggage, parcels, or 
other effects are carried at passenger's risk." (Tr. R,ec., p. 
13.) 
A sign approximately twelve inches in width by sixteen 
inches in length was posted on the wall in the large waiting 
room at the place where tickets were sold and baggage 
checked in the defendant carrier's passenger station at Nor-
folk, which. contained the following notice: 
4* *"This company is not liable for a greater amount 
than Twenty-five ($25.00) Dollars to any one passenger 
for loss of baggage, unless at the time of checking said bag-
g·age passeng·ers declare a greater value in writing and pay_ 
the required charges for such excess value according to the 
tariffs of 'the Company, upon which happening· an excess 
. baggage check will be issued." (Tr. Rec., p. 13.) . 
At the time of plaintiff's journey the defendant carrier 
had on file with the State Corporation Commission of Vir-
ginia its tariffs as permitted and required by Section 4097-Y 
(13-a) of the Virginia Code, which tariffs contained among 
other provisions the following under the caption '' Rules and 
Regulations'' : 
"Pree Baggage .A.llowa,nce: 
'' 8. (a) Except as noted below and subject to limitations 
shown in Rules 5, 6 and 7, one hundred and fifty (150) pounds 
of baggage or property not exceeding· Twenty-five ($25.00) 
Dollars in value, may be checked without additional charge 
for each adult· passeng·er, and seventy-five (75) pounds, not 
exceeding Twelve nnd 50/100 Dollar.s in value, for each child 
· travelling on a half fare ticket. 
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"9. Charges for Baggage or Excess Weight and/or Excess 
Value: 
'' Baggage or property which may be transported in regu-
lar baggage- service, exceeding -the free weight or value .al-
lowance as stated in Rule 8. will be charged for as excess 
bagg·ag·e as follows: 
'' (a) Excess Weight: Charge will be made for excess 
weight at the excess baggage rate shown in Section III of 
this tariff. The rate per one hundred (100) pounds of bag-
gage of excess weig·ht will be based on the effective one-way, 
adult selling ,fare applying via route of ticket, * * 41< • The 
minimum charge for any shipment of baggage of excess 
weight is twenty-five (25c) cents. The total weight or size 
of any single piece of baggage must not exceed limitations 
named in Rule 7. 
5* *"·(c) Excess Value: Unless a greater value is de-
clared by a passenger and charges paid for excess value 
at time of delivery to carrier, the value of property belong·-
ing to, or checked for a passenger, shall be deemed and 
agreed to be not in excess of the amounts specified in Rule 
8, and carriers parties to this tariff will not accept liability 
for a greater sum in case of loss or damage." (Tr. Rec., p., 
12.) 
. (~The defendant's tariffs, and these ~rovisions thereof, had 
been duly approved by the State Corporation Commission of 
Virginia (Tr. Rec., p. 13). They were printed and kept opel1 
to the inspection of the public at the office of the State Cor-
poration Commission of Virginia at Richmond, and at all of 
the passenger ticket offices ·of the defendant Company. 
~ Neither the plaintiff, nor Mr. Hoffman, who acted for him-
self and as agent for her in purchasing the tickets and check-
ing the baggag·e, declared any excess value for such bag·gage 
or any parcel thereof, an~ neither person paid any excess 
value or extra charge for such baggage, the same being 
checked for transportation for the consideration represented 
by the ordinary passenger fare. 
No agent of the defendant specifically caJled plaintiff's at-
tention nor that of Mr .. Hoffman to the notice posted on t.he 
wall, or to the lang·uage on the baggage check, or to the limi-
tation provision on the face of the ticket, prior to. the che.ck-
ing of the bagg·age or at the time of the delivery of such 
baggage to the defendant carrier. Plaintiff testified that 
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while she had fr~_quently travelled by motor bus she had 
not read the printed regulations of motor bus carriers lim-
iting the liability of such carriers for bag·gage checked when 
no excess v~lue was declared by the passenger. Both _she 
6* and Mr. Hoffman *testified that they did not see the 
printed notice posted where the baggage .was checked. .-
Plaintiff claimed damages in the amount of $750.00 as the 
value of the bag ~nd its contents, and upon the defendant's 
refusal to pay the same instituted her action to recover that 
sum. 
PROCEEDINGS BELOW, THE LEGAL QUESTION 
THERE PRESENTED, AND THE RESULT. 
At the trial below plaintiff, testifying in her own behalf, 
described the lost handbag and its contents, and fixed the value 
of the several items at figures which in the aggTeg·ate sub-
stantially exceeded $450.00, the amount for which she ob.,. 
tained a jury verdict. None of defendant's employees had 
any knowledge of the handbag or its contents and could say 
nothing to refute the value claimed, but defendant con-
tended that it was not liable in excess of $25.00, because Sec-
tion 4097-Y (13-a) of the Virginia Code accorded it the right 
to limit its liability upon the approval of the State Corpora..:. 
tion Commission :first obtained, and the said State Corpora-
tion Commission had approved such limitation of liability, and 
had pres~ribed, accepted and approved the method of bring-
ing the same to the attention of passengers as adequate and 
sufficient. The trial court held, however, that although the 
defendant was authorized by law to limit its liability, the 
fact that the State Corporation Commission had approved 
such limitation provision as to form and amount and the de-
fendant's method of bringing such provision to the atten-
tion of passengers, was not conclusive, but that the plain-
7* tiff could nevertheless recover the full actual *value of· 
the bag· and contents if in the opinion of the jury the 
method adopted was not "adequate to bring- such provision 
to the attention of passeng·ers." (See instruction of the 
court granted on its own motion-Tr. Rec., p. 16.) 
When tl1e question of what is adequate notice was left to 
the jury for decision it promptly found for the plaintiff as 
was to be expected, fixing· the value of the bag and contents 
at $450.00. The trial court approved this verdict. 
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ASSIGNMENT OF ERROR. 
The error assigned is that under the laws of Virginia plain-
tiff cannot recover more than $25.00, or at most $50.00, for· 
the loss of her handbag and contents, checked on a regular 
passenger ticket without the payment of extra compensation 
in accordance with the Company's applicable tariffs, regard-
less of what the fair market value of such bag and contents 
may be. 
ARiGUMENT, HISTORY OF APPLICABLE LEGISLA-
TION, AND COURT DECISIONS. 
The :financial amount involved in this proceeding is. small 
but the legal question involved is of tremendous importance 
to this defendant and public motor vehicle carriers generally. 
If the law is as laid down by the trial judge, then such car-
riers are entirely at the mercy of passengers who may pre-
sent a bagg·itg·e claim check issued in connection with an 
8* intra-state journey, and *such carriers can protect them-
selves only by requiring their baggage agents, and em-
ployees checking bag·gag·e, to verbally call each passenger's 
attention to the provision limiting liability, at the time when 
every ticket is sold and every parcel of baggage checked. No 
argument should be required to demonstrate that the .time 
element involved in following such a procedure, considering 
the thousands of people who travel daily by public moto1~ 
vehicle carriers, would itself prevent the adoption and con-
summat~on of such a course, but juries will never accept any 
other method as '' adequate to bring· such provisions to the 
attention of passengers''; and even if it were practical to 
follow that course, the carriers would doubtless be con-
fronted· with plaintiffs who would deny that they had re-
ceived· such verbal notice, and in that event few bagga,ge 
agents would be able to definitely identify these persons to 
the satisfaction of juries, as distinguished from the hundreds 
upon whom they had waited on any given day. 1 
' As to baggage checked for transportation with passengers 
on inter-state journeys, the question is set at rest by the 
Federal cases. For their· inter-state operations motor ve-
llicle carriers of passengers are · now required to file their 
tariffs with the Inter-state Commerce Commission and to ob-
tain the approval of that Commission to their rates, fares 
nnd charges, and the provisions which limit their liability, 
just as they are required to similarlv :file with the State Cor-
poration Commission of Virginia for their intra-state service 
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in this State. The Federal Motor Carrier Act, 3;pplying to 
the inter-state operations of passeng·er motor vehicle carriers, 
was framed upon similar statutes in force in many states, 
9• and is very 'similar to the Virginia act. Upon •the· au-
thority of' the following cases it is held by the lower 
courts of Virginia generally ( and elsewhere so far as we are 
advised), and by the Circuit Court of the City of Norfolk, 
that applicable tariff ·provisions control the recovery for bag-
gage lost on int.e,r-:-state journeys, to-wit: 
Galveston, Harrisburg ct San Antonio R. R. Co. v. Wood-
bi1,ry, 254 U. S .. '357, 65 L. Ed. 301, 41 Sup. Ct. 114. · 
N. Y. Centrrjl, ct Hudson River R. R. Co. v. Beaham, 242 
U . .S. 148, 61 r;: Ed. 210, 37 Sup. Ct. 43. 
Boston ft Mairie R.R. v. Hooker, 233 U.S. 97, 58 L. Ed. 868, 
34 Sup. Ct. 526. 
Great Northern R. R. Co. v. O'Connor, 232 U. S. 508, 58 
L. Ed. 703, 34 Sup. Ct. 380. 
. The following quotation from Galveston, Harrisburg ct 
SOJJi Antonio R. R. Co. v. Woodbitry (Si1,pra), is here set 
forth as illustrative of these decisions, and for the con-
venience of the court : 
"She was not told when she purchased her ticket or when 
she checked her trunk that there was any limitation upon the 
amount of the carrier's liability. It did not appear whether 
the ticket purchased contained notice of any such limitation, 
nor did it appear what was the law of Canada in this re-
spect. The company insisted that Mr .. s. Woodbury was on 
an interstate journey, and that, under the Act to Regulate 
Commerce, February 4, 1887, chap. 104, 24 Stat. at L. 379, 
Comp. Stat. 8563, 4 Fed. Stat. Anno. 2d. ed., p. 337, as 
amended, it was not liable for more than $100.00; since it had 
duly filed with the Interstate Commerce Commission and 
published a tariff limiting liability to that amount unless the 
passenger declared a higher value and paid excess charges, 
which Mrs. Woodbury had not done. 
"Since the transportation here in question was subject to 
the Act to R.eg.1.1late Commerce, both carrier and passen-
10* ger ~were bound by the provisions of the published 
tariffs. As these limited the recovery for baggage car-
ried to $100.00, in the absence of a declaration of higher value 
and the t,ayment of an excess charge, and as no such declara-
tion was made and excess charge paid, that sum only was re-
coverable.'' 
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In Virginia, however, the lower courts are in the most hope-
less confusion as to the measure of recovery for baggage .lost 
by motor vehicle carriers on an intra-state journey. On this. 
question some of our lower courts still hold that the carriers 
are insurers for the. full market :value of the baggage and 
contents, and that the provision by which they attempt to 
' limit liability to $25.00 is prohibited by Section 3930 of tlre 
Virginia Code, and is contrary to public policy and void, and 
they follow this holding despite the terms of Section 4097-Y 
(13-a) of the -Code, a legislative enactment about thirty-two 
years subsequent in time to the enactment which is Section 
3930. Other lower courts hold that Section 4097-Y (13-a) 
was intended ·by the Legislature to supersede the enactment 
which is Code Section 3930 qito ad motor vehicle carriers, 
and that where any such carrier has filed its tariffs and ob-
tained approval of them by the State Corporation Commis-
sion, and has printed a notice on its tickets and baggage 
checks, then as a matter of law recovery is limited to .$25.00. 
The Circuit Court of the City of .Norfolk apparently does 
not agree with either holding, but has here held that al-
though a motor vehicle carrier is permitted to limit its lia-
, bility under Section 4097-Y (13-a), yet its actions to accom-
plish that end must be always subject to the determination 
of a jury as to their propriety and sufficiency. One had as 
well say that the action of the State Corporation Commission 
in fixing rates shall be subject to the conclusions of a jury, 
or that the force and effect of the governing regulations 
11 fir o!!=of the Interstate Commerce Commission are depenp-
ent upon whether a· jury thinks their publication is '' ade- . I 
quate to bring them to the attention of passengers". 
Extensive travel by public motor vehicle carriers may be 
said to have developed during this generation. The first com-
prehensive .act for the government and regulation of motor 
vehicle carriers was adopted by the Legislature in 1923, and 
.it has been amended at subsequent sessions of the Legislature 
to meet the problems of the expanding industry, amendme;nts 
and extensions of note having been made in 1930 and 1936. 
The carriers themselves have generally proceeded on the be-
lief that by the passag·e of Chapter 129 of the Acts of the 
General Assembly of 1936 ( p. 230), and specifically Sec-
tion 14 thereof (p. 242) whieh Section is contained in the 
Virginia Code of 1936 as Section 4097 -Y ( 13-a), the Legis-
lature intended, among other things, to put this whole ques-
tion under the control of the State Corporatioff. Commission, 
and to permit a limitation of 1iability for lost baggage upon 
terms approved by such Commission, ancl that upon following 
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the procedure that might be specified and/or approved by 
such Commission a full compliance therewith was suf fi.cient 
as a matter of law to give life and validity to the limitation 
provision. 
This case was tried below (1) upon the plaintiff's conten-
tion that Section 3930 of the Virgini& Code was applicable 
and that such Section was not superseded quo ad motor ve-
hicle carriers by the provisions of Section 4097-Y (13-a), and 
that no provision for limitation of liability had any 
12* validity, force and effect, and (2) upon the defendant's 
*opposing contention that the Virginia motor vehicle 
carrier act and the procedure there authorized did super7 
sede Section 3930 quo ad motor vehicle carriers. Frankness 
compels us to now state that there is another pertinent statu-:-
tory provision which we did not discover until after the rec-
ord for appeal had been authenticated by the trial judge. ThiE? 
provision was not called to his attention in the proceedings 
below because we did. not know of it, and since it is not in: 
dexed in the Code of Virginia we do not see how anyone could 
be expected to discover it. In preparation for the drafting 
of this petition for a writ of error we decided to read the 
whole of Chapter 161-A of the Code, entitled ''Motor Ve~ 
hicle Carriers" in order to get a general picture of the ap-
plicable statutes governing the operation of such carriers. 
In that Chapter in Section 4097-Q, entitled '' Annual Pres~ 
enta tion of Certificate ; Matters to be Stated in Application", 
in the last paragraph of the Code Section we find this lan-
g'Uage: 
'' Baggage not in excess of fifty pounds in weight when ac-
companied by passenger, shall be transported by Class A 
and Class B carriers free of charge, provided that said car-
riers shall only be liable for damaged or lost baggage in a 
sum limited to $50.00 for each piece of baggage. The owner 
or holder thereof may, however, declare a higher value, and 
for such additional liability the carrier may make such trans-
portation charges as shall be approved by the Commission." 
. - Upon investigation of the published Acts of the General 
Assembly we :find that this provision is an obscure part of 
Section 5, Chapter 419 of the Acts of 1930 (p. 897). We be-
lieve its existence and application is unknown to carriers 
generally, as those of whom we have inquired afa:, op-
13• erating upon *the premise that Section 4097-Y (13-a), 
. . a .part of the. 1936·.A.ct-, is the· applicable and governing 
provision; and_ the tariff regulations approved by the State 
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Corporation Commission are inconsistent with this provision 
of the 1930 Act. The existence of this provision was cer-
tainly as unknown to the trial court as it was to defendant's 
counsel, and we believe it was unlmown to plaintiff's coun-
sel. All motor vehicle carriers operating on regular sched-
ules for the transportation of passengers are issued and can 
obtain only Class A. certificates, and are Class A carriers, of 
which fact the Court will take judicial notice, because the 
governing statute ( Code Sootion 4097-o) so provides. . 
Few cases involving lost baggage ever reach the Appel-
late Courts. The original enactment of what is Iiow -Section 
3930 of the Virginia Code will be found in the Acts of the 
General Assembly for 1902-3-4 at page 968. C. & 0. R. R. 
'Co. v. Beasley, 104 Va. 788, was decided upon the operative 
effect of this statute. We feel, however, that the later case 
of Hines, Director General, v. Burnett, 130 Va. 297, is strong 
authority for the defendant here. The loss for which that 
action was brought occurred during the last war in the period 
in which the railroads were operated by the Dirootor General. 
The journey was intra-state from Petersburg to Richmond. 
The ''federal control act'' was the Director General's source 
.of authority to operate. He had promulg·ated a regulation 
limiting the amount of recovery for lost baggage to $100.00 
where no value was declared by the passeng·er, applicable to 
intra-state as well as inter-state journeys, such regulation 
being announced pursuant to the permissive provisions of 
the Act which was the source of his authority, and *he 
14* had filed his applicable tariffs with the Inter-state Com-
merce Commission as the ag·cncy designated in said 
Federal control act. Here the Virginia Motor Vehicle Car-
rier Act is the defendant's source of authority to operate, 
and the defendant has promulgated a regulation limiting the 
amount of recovery to $25.00 where no excess value is de-
clared, pursuant to and in accordance with the permissive 
provisions of said Motor Vehicle Carrier Act, and defendant 
has filed its applicable tariffs with the Virginia State Cor-
poration Commission as the agency designated in said act. 
The situation presented in the HinP-s Case is therefore com-
parable with the situation presented here. It was there held: 
''·On the back of a check delivered to a passen!?:er there 
was stamped, under the title, '.Notice to Passengers', a notice 
stating; what was covered by the word 'bagg·age', and that 
'liability for baggage is limited to wearing apparel not to 
exceed $100.00 in value.' Held: That this was sufficient 
notice to the passenger of the limitation of the right to re-
Peninsula Transit Corporation y. Barbara B. Jacoby. 11 
' 
cover more than $10Q~d0 for the value of th~ baggage where 
no value was declared.',.· (See paragraph 2 of the syllabus.) 
'The judgment for $300.00 was there reduced by the Su-
preme Court of Appeals to $100.00, and as such was affirmed 
with the costs . against the plaintiff. The effect of such de-
cision on this cause is then, that when the Circuit· Court of 
Norfolk City determined that the. Virginia law permitted the 
defendant carrier to limit its liability for lost baggage, and 
that the defendant had adopted such a limitation provision, 
included such provision in its filed tariffs, obtained the ap-
proval of the Corporation .Commission to the tariffs as filed, 
kept the tariffs open tq public inspection at the office of the 
Corporation Commission, and at its passenger stations, 
15"" printed the notice on the tickets *issued to its passen-
gers, printed the notice on the face and back of the bag-
gage claim checks issued to its passengers, and posted the 
notice in its public waiting· room at the point where baggage 
was customarily checked, then the court should have held 
that the method adopted by the defendant carrier was as a 
matter of law sufficient notice to the plaintiff passenger, in-
stead of submitting that question to the jury. 
OONCLUSlON. 
1 For the reasons and upon the authority cited herein, we re-
spectfully submit that a writ of error should be awarded, 
and the Sup1·eme Court of Appeals of Virginia pursuant to 
its authority to enter such judgment as the trial court ought 
to have entered ( Code Section 6365) should either (a) re-
duce the judgment to $50.00 if the last paragraph of Section 
4097-q of the Virginia Code governs the plaintiff's rights 
and the defendant's liability, or (b) if this statutory pro-
vision has been superseded by the provisions of Section 
4097-Y (13-a) adopted at a later date, then reduce the judg-
ment to $25.00 and award costs of the proceedings on appeal ~ 
ag·ainst the defendant in error. . 
If a writ of error is awarded this petition will be adopted 
as the opening· brief for the plaintiff in error. An opportunity 
for oral presentation of application for writ of error is re-
quested. ~ 
Respectfully submitted, 
W. R. ASHBURN, 
Counsel for Petitioner. 
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16* *I, W. R. Ashburn, attorney and counsellor at law, 
practicing in the Supreme Court of Appeals of Vir-
ginia, do certify that in my opinion the Supreme Court of 
Appeals of Virginia should review and reverse the above 
styled case. 
W. R. ASHBURN, .. 
501 Citizens Bank Building, 
Norfolk, Virginia. 
A copy of the foregoing petition for a writ of error was 
delivered to opposing counsel on the 22nd day of April, 1942. 
Receipt of copy acknowledged-
MICHAEL B. W A!GENHEIM, 
Attorney for Barbara B. Jacoby. 
Received Apr. 23, 1942. 
J. W. E. 
June 2, 1942. Writ of error awarded by the court. Bond 
$750. 
RECORD 
VIRGINIA: 
M. B. W. 
In the Circuit Court of the City of Norfolk. 
Barbara B. Jacoby, Plaintiff, 
v. 
Peninsula Transit Corporation, a Virginia Corporation, De-
fendant. 
APPLICATION FOR TRAN.SCRIPT OF REOORD. 
In the above styled case I hereby apply for a transcript 
of the record for the purpose of applying for a writ of error 
to the judgment of the court rendered on the 12th day of 
February, 1942. . 
As a ·part of this application there is hereto appended a 
stipulation -between counsel for the plaintiff and counsel for 
the defendant, as to what shall constitute said transcript of 
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1·ecord, and the original and two copies of a certificate of facts 
executed by the Judge pursuant to the provisions of Section 
6252 of the Virginia Code. .As a part of the certificate of 
facts you will find the Judge's certificate on an instruction 
requested by the defendant and denied, his certificate on two 
instructions tendered by the plaintiff and denied, and his cer- , 
tificate on the instructions granted. 
page 2 } The attorney for the plaintiff has received due 
notice of this application for transcript- of record, 
as is evidenced by his signature hereto appended. 
DATED at Norfolk, Virginia, April 6th, 1942. 
W. R. ASHBURN, 
Attorney for defendant Peninsula 
Transit Corporation. 
Due notice of application for transcript of record is hereby 
acknowledged. The plaintiff agrees that said transcript of 
record shall consist of the papers specified in the stipula-
tion annexed hereto. 
April 6th, 1942. 
page 3 } Virginia : 
MICHAEL B. W AGIDNHEI:M:, 
Attorney for Plaintiff. 
In the Circuit Court of the City of Norfolk. 
Barbara B .• Jacoby, Plaintiff, 
v. -
-Peninsula Transit Corporation, a Virginia Corporation, De-
fendant. ' 
STIPULATLOfN FOR RECORD ON A.PP.EAL. 
Pursuant to the provisions of Section 6342 of the. Code of 
Virginia, the parties to this cause, through their counsel, 
hereby stipulate that the Clerk shall copy the following docu-
ments to comprise the transcript of record to be presented 
to the Supreme Court of Appeals of Virginia with petition 
for writ of error in the cause, to-wit: 
1. The notice of motion for judgment; 
2. The plea of the general issue ; 
1& Supreme Court oi Appeals of Virginia 
3. .The grounds of defense and supplemental grounds of 
defense; 
4. The. certificate of facts, including the certificate of an 
instruction tendered bv the defendant and refused, and two 
instructions tendered by the plaintiff and refused, and' the 
certificate of instructions granted; 
page 4 ~ 5. The verdict; 
6. The motion for a riew trial and the opinion of 
the. Gourt thereon; 
7. The final judgment; 
8. The Clerk's certificate; 
9. The plaintiff's claim check for the baggage lost, and a 
sample ticket shall be certified to the Supreme Court of Ap-
peals as original exhibits. No other exhibit need be certi-
,fied because so many as are pertinent to the issue are de-
scribed in the Judge's certificate of facts. 
DATED: April 6th, 1942. 
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VIRGINIA: 
W. R. ASHBURN, 
Attorney for Defendant. 
MICHAEL B. WAGENHEIM, 
Attorney for Plaintiff. 
RECORD. 
Pleas before. the Circuit Court of the City of .Norfolk, 
at the Courthouse thereof, on 12th day of February, in the 
year of our Lord, nineteen hundred and forty-two: 
Be it remembered, that heretofore, to-wit: In the Circuit 
Court aforesaid on the 16th.day of June, 1941, came the plain-
tiff, Barbara B. Jacoby, and docketed her notice of motion 
fo.r judgment against the defendant, Peninsula Transit Cor-
poration, a Virginia corporation, in the following words and 
figures, to-wit: 
Virginia: 
In the Circuit Court of the City of !Norfolk. 
Barbara B. Jacoby, Plaintiff, 
'I). 
Peninsula Transit' Corporation, n ,rirginia Corporation, De-
fendant. 
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NOTICE OF MOTION. 
I 
To: Peninsula Transit Corporation 
208 West 25th Street · 
Norfolk, Virginia 
Take notice that on the 16th day of June, 1941, at the hour 
of 10 o'clock A. M. or as soon thereafter as counsel may be 
heard, the undersigned plaintiff will move the Circuit Court 
of the City of Norfolk, Virginia, for a judgment against you 
for the sum of Seven Hundred and Fifty ($750.00) Dollars, 
which is due and owing by you to the undersigned plaintiff 
by reason of the following facts, to-wit: 
page 6 r That heretofore, to-wit, on the 4th day of Oc-
tober, 1940, the undersigned plaintiff was a passen-
ger on a Peninsula Transit .Corporation Bus from Norfolk 
to Richmond together with certain baggage which she then 
and there caused to be delivered to you and which you then 
and there received from her to be safely carried by you from 
Norfolk to Richmond, and there to be safely delivered to her, 
and it then and there became and was your duty to take due 
and proper care of the said bag·gage, and in and about the 
carriage and conveyance of the same and the delivery thereof 
as af oreetid. 
Yet, you, Peninsula Transit Corporation, 1:>eing a common 
carrier, did not regard your duty as such, and you did not, 
1ior would safely carry from ,Norfolk to Richmond as afore-
said, a large, dark brown suitcase with two yellow school 
straps, together with its contents, belonging to the aforesaid· 
plaintiff, nor there, to-wit, at Richmond, Virginia, aforesaid, 
safely deliver the same to the undersigned, but on the c.on-
trary thereof, you, being· such common carrier as aforesaid, 
so carelessly and neg·ligently behaved and conducted yourself 
in the premises, that by reason of your carelessness, negli-
gence, and default in the premises, the said bag, and its con-
tents aforesaid being of the value of Seven Hundred and 
Fifty ($750.00) dollars, became and was wholly lost to the 
undersigned. 
And thereupon the undersigned did forthwith Qn the 4th 
day of October, 1940, notify you of the claim of the unq.er-
signed for the loss aforesaid, which you acknowledged, .but 
. have not as yet paid to the undersigned the sum of Seven 
Hundred and Fifty ($750.00) Dollars, -representing the loss 
and damage sustained by her by reason of the negligence 
aforesaid. 
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Wherefore judgment for the sum of Seven Hun-
page 7 ~ dred and Fifty ($750.00) Dollars will be asked at 
the hands of the said Court at the time and place 
hereinabove set out. 
Respectfully, 
BARBARA B. JACOBJ, 
By MICHAEL B. WAGENHEIM, 
Her Attorney. 
MICHAEL B. WAGENHEIM, p. q. 
' The following is the .Sergeant's Return made on the fore-
going Notice of Motion: 
:Executed May 29, 1941, by delivering a copy of the within 
to Mr. Merrick, Assistant General Manager, Peninsula Tran-
sit -Corp., a Corporation, in the City of Norfolk, wherein he 
resides and wherein the said Corporation is doing business. 
LEEF. LAWLER, 
Sergt. City of. Norfolk, Va. 
By C. B. LESiNER, Deputy. 
And on that day, to-wit: In the Circuit Court aforesaid 
on the 16th day of June, 1941. 
Upon the motion of the plaintiff, by counsel, it _is ordered 
· that this notice of motion be docketed. And thereupon came 
as well the plaintiff as the defendant, by counsel, and said 
defendant pleaded the general issue to which said plaintiff 
replied generally and issue is joined; and the further hear-
ing is continued. 
And on another day, to-wit: In the Circuit Court afore-
said on the 9th day of December, 1941. 
This day came again the defendant, by counsel, and with 
leave of Court filed the statement of its Grounds 
page 8 ~ of Defense; and the further hearing is continued. 
The following is the Grounds of Defense filed on the 9th 
day of December, 1941, by leave of the foregoing order .. : 
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For its grounds of defense in the above styled cause the 
defendant says that it will rely upon each and every defense 
provable under the general issue, and in addition thereto-
1. That the defendant used such care as it was required by -
law to use in connection with the handling of plaintiff's bag-
gage. 
2. That the plaintiff suffered no damage by reason of any 
breach of duty by the defendant or by reason of its negli-
gence. 
3. That the plaintiff has not been damaged as claimed by 
her. 
And in other particulars to be shown at the trial. 
W. R. ASHBf(JRN, p. d. 
And on another day, to-wit:. In the Circuit Court afore-
said on the 17th day of December, 1941. 
This day came again the defendant, by counsel, and with 
leave of Court filed the supplemental statement of its 
Grounds of Defense and the further hearing is continued. 
The following is the Supplemental Grounds of Defense 
filed by the foregoing order : · 
In addition to the matters mentioned in the original 
grounds of defense filed in this cause, the defendant says: 
page 9 ~ That the contract between the parties under 
which possession of plaintiff's baggage was de-
livered to the defendant contained a valid stipulation by the 
parties that in the event of loss defendant's liability should 
be limited to the sum of $25.00 in lawful money of the United 
States, and at the trial of this matter the defendant will rely 
upon the validity, force and effect of such contractual pro-
vision. 
W. R. ASHBURN, p. d. 
The following is the certificate of facts referred to in the 
Stipulation : 
18 Supreme Court of Appeals of1 Virginia 
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In the Circuit Court of the City of Norfolk. 
Barbara B. Jacoby, Plaintiff, 
v. 
Peninsula Transit Corporation, a Virginia corporation, De-
fendant. 
.CERTIFICATE OF E,ACTS. 
I, Allan R. Hanckel, Judge of the Circuit Court of the City 
of Norfolk, pursuant to the provisions of Section 6253 of 
the Virginia Code, do certify that at the trial of the case of 
Barbara B. Jacoby, Plaintiff, a,qa-inst Peninsula Transit Cor-
poration, Defendant, held on the 19th day of December, 1941, 
the facts proved were as follows: 
Plaintiff is a resident of the State of New York. Defend-
. ant is a motor vehicle carrier operating · in Virginia under 
the laws of that State. On October 4, 1940, plaintiff, accom-
panied by a Mr. Henry Hoffman made an intra-state journey 
from Norfolk to Richmond, Virginia, as a passenger on de-
fendant's motor bus line. Upon going to the Bus Terminal 
in Norfolk, plaintiff gave Mr. Hoffman the money for her 
ticket and he purchased the tickets for plaintiff and himself, 
and he checked their personal baggage, consist-
page 11 t ing of six separate handbags at defendant's pas-
senger station in Norfolk. The parties arrived in 
Richmond on the evening- of October 4, 1940, at abqnt. 10:30 
P. M., but did not call for their baggage until the following 
morning, October 5th, at about 8 :30 A. M. Five parcels were 
delivered to them, one was missing and never located. The 
driver of the bus did not testify, nor did the porter who 
handled the baggage and the defendant offered no explana-
tion for the loss. The passenger claim check for said par-
cel given to Mr. Hoffman who checked the parcel, was in-
troduced in evidence and is ·No. B-4669·2. On the face of said 
claim check there is printed in small type among other things, 
the fallowing: 
"Present this claim check and claim your baggage at 
Richmond, Va. Baggage liability $25.00. Read other side.'' 
On the back of said claim check under the caption ''Notice 
to Passengers", there is printed, in small type : 
Peninsula Transit Corporation y. Barbara B. Jacoby. 19 
'' By accepting_ this baggage check the acceptor agrees 
that: 
(1) The issuing Company is not liable for a greater amount 
than $25.00 to any one passenger in the event of loss, or 
damage to property covered by this and/ or other baggage 
checks issued to the same passenger. 
Passengers are permitted to declare a greater value by 
presenting their baggage to the agent for checking, at which 
time the value must be declared in writing and charged for 
excess value will be collected and an excess check will be is-
sued. · 
Passengers are cautioned to claim baggage at destination 
shown on face of check immediately to a-v.:oid payment of 
storage charges. 
Issued by 
Steward or Driver'' 
The claim check was not'signed by the steward nor driver 
of the defendant. 
page 12 ~ At the time of plaintiff's journey the defendant 
carrier had on file with the State Corporation 
Commission, its tariffs under the provisions of Section 
4097Y ( 13-a) of the Virginia Code, contained under .Section 2 
thereof, entitled "Rules and Regulations", the following 
provisions among others : 
"Free Baggage .Allowance: 
8. (a) Except as noted below and subject to limitations 
shown in Rules 5·, 6 and 7, one hundred and fifty (150) :(>OUnds 
of baggage or property not exceeding Twenty-five ($25.00) 
Dollars in value, may be checked without additional charge 
for each adult passenger, and seventy-five (75) pounds, not 
exceeding Twelve and 50/100 dollars in value, for each child 
travelling on a half fare ticket. · 
9. Charges for Bagga.ge or Exces.r; Weight and/or Excess 
Value: 
Baggage or property which may b~ transported in regular 
baggage service, exceeding the free weight or value allow-
ance as stated in Rule 8 will be charged for as excess bag-
gage as follows: 
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(a) Excess Weight: Charge will be made for excess weight 
at the excess baggage rate shown in Section III of this ·t~_riff .. 
The rate per one hundred (190) pounds of baggage of ex-
cess weight will be based on the effective one-way, aduU sell-
ing fare applying via route of ticket, * * * . The minimum 
charge for any shipment of baggage of excess weight is 
twenty-five (25c) cents. The total weight or size of any 
single piece of baggage must not exceed limitations named 
in Rule 7. 
(c) Excess Value: Unless a greater value is declared by a 
passenger and charges paid for excess value at time of deliv-
ery to carrier, the value of property belonging to, or checked 
for a passenger, shall be deemed and agreed to be not ·in ex-
cess of the amounts specified in Rule 8, and carriers parties 
to this tariff will not accept liability for a greater sum in 
case of loss or damage.'' 
The rates, fares and charges contained in said 
page 13 t tariffs are stated therein in terms of lawful money 
of the United States. The tariffs of the clefend-
ant company were printed and kept open to the inspection 
of the public at the office of the State Corporation Commis-
sion of Virginia, and at the passenger ticket offices of the 
company. The tariffs had been approved by the State Cor: 
poration Commission of Virginia. The ticket issued to plain-
tiff, contained printed on the face thereof, in small type, the 
following: 
"Baggag·e may be checked in accordance with tariff regu-
lations and limitations. Unchecked baggage, parcels, or other 
effects are carried at passenger's risk." 
In the defendant carrier's passenger station at Norfolk 
there was posted on the wall in the larg·e waiting· room which 
was also used to sell tickets and check baggage, a framed 
notice approximately twelve inches in width by sixteen inches 
in length, containing the following notice: 
'' This company is not liable for a greater amount than 
Twenty-five ($25.00) Dollars to any one passenger for loss 
of baggage, unless at the time of checking said baggage pas-
sengers declare a greater value in writing· and pay the re-
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quired charges for such excess value according to the tariffs 
of the Company, upon which happening an excess baggage 
check will be issued.'' 
Neither the plaintiff in person nor Mr. Hoffman in pur-
chasing her ticket for her declared any excess value for the 
handbag which was lost, and its contents, and they did not 
pay any excess value or extra ,charge for checking the same. 
They testified that they did not see the above notice on the 
wall. 
Neither the plaintiff's attention nor that of Mr. Hoffman, 
who purchased the ticket for her wa& called by the defend-
ant's agents to the sign on the wall, nor to the 
page 14 ~ limitation proyision on the , baggage check, nor to 
the provision on the face of her ticket, prior to 
checking the handbag and its delivery to the defendant car-
rier. The plaintiff testified that she had traveled frequently 
by motor bus, but had never read the printed regulations of 
motor bus carriers limiting tlieir liability for baggage checked 
in the event that no excess value was declared by passengers . 
.She also testified when they were catching the bus and buy-
ing their ticket and checking the baggage, that they did not 
have the opportunity to read the ticket or baggage check. The 
testimony for the plaintiff as to the value of the handbag and 
contents was in excess of the amount of $450.00. 
Certified and signed this 6th· day of April, 1942. 
ALLAN R. HAN-CKEL, 
Judge of the. Circuit Court of the 
City of Norfolk. 
The following instruction 1·equested by the defendant, was 
denied, to-wit: 
\ 
"The Court instructs the jury that if they believe from 
the evidence that the defendant had printed on its baggage 
check, on its ticket for passenger transportation, and promi-
nently displayed. in its terminal and baggage room, a pro-
vision that" the d~f endant 's liability for loss of any piece of 
baggage was limited to $25.00 in amount, then such provision 
was a part of the contract between the passeng·er and the 
carrier, and plaintiff's recovery against defendant is limited 
to $25.00, if the jury shall find for the plaintiff,'' . 
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To the refusal of the court to give this instruction the de-
fen~ant excepted';· · 
. . 
page 15 ~ Teste: This 6th day of April, 1942. 
ALLAN R. HANOKE'.L, 
Judge of the Circuit Court of the· 
City of ,Norfolk. 
The following instructions were granted at the request of 
the plaintiff, to-wit: 
'' P-1. The court instructs the , jury that in this case the· 
burden of proof is not on the plaintiff to show how the loss 
occurred. If the plaintiff proves that the suitcase was de-, 
livered to the defendant company for c_arriage, and that it 
- was not there when the plaintiff called for it, then the neg-
ligence of the defendant will be presumed, and the burden· 
of proof is on the defendant to overcome this presumption 
of negligence by competent evidence exonerating· itself, and 
if it fails to do so, you shoe.Id find for the plaintiff.'' 
'' P-2. The Court instructs the jury that in this case the 
Peninsula Transit Corporation was an insurer of the plain-
tiff's baggage,. and as such, was bound to exeroise the high-
est degree· of care possible for the safety of the same, and 
the burden of proof is on it to show by evidence that it exer-
cised such care and that the loss occurred from a cause for 
which it is not responsible, but this applies only. to the plain-
tiff's rig·ht of recovery and not to the amount of her recov-
ery.'' 
And to the granting of said instructions by the Court the 
defendant excepted. · · 
The following instructions requested by the plaintiff were 
denied, to-wit: 
"P-3. The Court instructs the jury that in this case· the 
Law of the State of Virginia does not permit the defendant 
to limit its . responsibility for damag·es, and you should not 
consider the limitation of $25.00 on tl1e baggage check. If 
you find for the plaintiff you should fix the damages at the 
vah~e of the suitcase and its contents at the time of.loss." 
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page 16 ~ "P-4. The Court instructs the j1.1ry that if you 
find for the plaintiff you should fix the damages 
at the fair market value of the suitcase ·and contents." 
To the refusal of the Court to give the two aforesaid in-
structions, the plaintiff excepted on the ground that plaintiff 
was entitled to rooover the fair value of the suitcase and con-
tents and that the limitation of $25.00 does not apply on intra-
state shipments, because under Section 3930 of the Virginia 
· Code the defendant could not limit its liability. 
Teste: This 6th day of April, 1942. 
ALLAN R. HANOKEL, 
Judge of the .Circuit Court of the 
City of Norfolk. 
Of its own motion the Court instructed the jury as follows, 
(lN o. 2-A-D); to-wit: . 
'' The Court instructs the jury that the Virginia law per· 
mits the defendant motor vehicle carrier to limit its liability 
f o:rr baggage lost to $25.00 if it adopts an adequate methocl .. 
of µringing the limitation to the attenti~n of passengers. 
And under the evidence in this case the defendant did have 
a provision limiting its liability, and if the jury believe from 
the evidence either that the plaintiff or her representative who 
checked the baggage knew of the provision, or if neither of 
them did know of it, that the method. adopted was adequate 
to bring the pro~ision to the attention of passengers, then 
the plaintiff cannot recover more than $25.00 if you find in 
her favor.'' 
To the giving of this instruction the plaintiff excepted on 
the ground that under Section 3930 of the Virg·inia Code the 
defendant cannot limit its liability for baggage lost, and the 
defendant excepted on the ground that the method 
page 17 ~ adopted by the defendant carrier to .limit its lia-
bility was sufficient as a matter of law to effect 
that result, and was as 'a matter of law adequate to bring· 
the lim~tation provision to the ittention of passengers, and 
that such passengers are chargeable with knowledge thereof 
as a matter of law. 
Teste : This 6th day of April, 1942. · 
ALLAN R. HANCKEL, 
Judge of the .Circuit Court of the 
City of Norfolk. 
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The foregoing certificate of facts, including the ~erti:fi®,te 
on the instruction requested for the defendant and ref~sed, 
and the certificate covering instructions granted, is approved 
as to .contents, and notice is accepted that the Judge o~ .the 
· Circuit Court of the City of Norfolk will be requested to sign 
the same on the 31st day of March, ~942. 
MIOHAEL B. WAGIDNHEIM, 
.Attorney .for the Plaintiff. · 
page 18 ~ And on another day, to-wit: Ju the . Circuit 
Court aforesaid on the 19th day of December, in 
the year, 1941. 
This day came ag·ain the parties, by counsel, and there-
upon came a jury, to-wit: S. L. Eley, W. H. Ambrose, C.H. 
Leavitt, P. N. Goffigan, J. M. Mendell, R. A. Old and ·L. S. 
Sherrick, who were sworn to well and truly try the issue 
joined, and having fully heard the evidence arid argument 
of counsel returned their verdict in the following words and 
figures, to-wit: "·We, the Jury, find for the plaintiff in the 
sum of $450.00.'' And thereupon said defendant, by cotm-
sel, moved the :Court to set aside the verdict of the jury and 
grant it a new· trial on the grounds that the ·same i's contrary 
to the law and the evidence; and the further hearing of which 
motion is continued. ' 
The following is the, Judge's opinion: 
This case stands on a motion for a new trial. The deter-
mining· question is the liability of defendant, or rather the 
right of defendant to limit its liability to $25.00 as provided in 
the baggage check and ticket. While there is conflict of the 
authority as to validity and application of such a provision 
the w.eight of authority seems to be that the limiting pro-
:vision must be brough~ home to the passenger, and this is 
usually a question for the Jury. I do not think the decision 
of the United States Supreme Court on the Carmack amend-
ment to the Hepburn Act, or that of our Court, and others 
on the War time Act of 1918 are applicable. 
It seems unnecessary to go the Ieng-th of fol-
page 19 ~ lowing the case of C. & 0. v. B.easley, 104 Virginia 
788, in which there was a strong dissent. 
The questio·n of the passeng·er receiving the notice was 
here submitted to the Jury, and their verdict will be sustained. 
Overrule motion and enter judgment. 
And on the same day, to-wit: In the Circuit Co.urt afore-
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said on the 12th day of February, 1942, the same day and 
year hereinbefore first written: 
A. ~R.H. 
I 
This . day came again the p;,trties, by counsel, and the mo-
tion for a new trial heretofore made herein having been fully 
heard and maturely considered· by the Court is overruled. 
·Whereupon it is considered by the Court that said plaintiff 
recover against said defendant the snm of },our· Hundred 
and Fifty -($450.00) Dollars, with legal interest thereon from· 
the 19th day of December, in the year, 1941, till paid, to-
gether with her costs about her suit in this behalf expended, 
to all of which said defendant, by counsel, duly excepted. 
And thereupon said defendant having signified its inten-
tion of applying to the Supreme Court of Appeals of Virginia 
for a writ of error and supersedeas to the foregoing judgment 
it. is ordered that execution upon said judgment be suspended 
for the period of sixty ( 60) days from the end of this term 
9f the Court upon said defendant, or someone for it, enter-
ing into and acknowledging a proper suspending bond before 
the Clerk of this Court in the penalty of Six Hundred 
( $600.00) Dollars, with surety to be approved by said Clerk 
and with condition according to law. 
page 20 ~ (See manuscript for ticket and baggage check.} 
page 21 ~ Virginia : 
In the Clerk's Office of the Circuit Court of the City of 
Norfolk, on the 8th day of April, in the year, 1942. 
I, Cecil M. Robertson, Clerk· of the Circuit -Court of the 
. City of 1N orf olk, do certify that the foregoing is a true tran-
script of the record in the suit of Barbara B. Jacoby, plain-
tiff, against· Peninsula Transit Corporation, a Virginia cor-
poration, defendant, lately pending in said court. 
I further certify that the same was not made up and com-
pleted and delivered until the plaintiff had received due no-
tice thereof, in writing, and of the intention of the defend-
ant to apply to the Supreme Court of Appeals of Virginia 
for a writ of error and supersedeas to the judgment therein. 
Teste: 
CECIL M. ROBER.TS-ON, Clerk. 
By SUE B. GOFORTH, D. C. 
Fee for Transcript: $10. 75. 
' 
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page 22 ~ Virginia : 
In the Clerk's Office of tlie Circuit Court of the City of 
· Norfolk, on the 28th day of February, in the year, 1942. 
· · · I, Cecil M. Robertson, Clerk of the Circuit Court of"the. 
· City of Norfolk, do hereby certify that M .. C. Messick, as 
. principal, and Massachusetts Bonding and Insurance Com-
pany, as surety, the clerk befog satisfied as to its sufficiency, 
this day entered into and acknowledged a proper Combina-
tion Suspending and Supersedeas bond in the penalty of Six 
Hundred ($600.00) Dollars,. w.ith condition according to law 
in the case of Barbara B. Jacoby, plaintiff, v. Peninsula Tran-
sit Corporation, defendant. · 
Teste: 
CECIL M. ROBERTSON, Clerk. 
By SUE B. GOFORTH, D. C. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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